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Abstract

The introduction of the 103rd Constitutional Amendment in India,
which provides for a 10% reservation to Economically Weaker Sections
(EWS) of society, has sparked significant legal, constitutional, and
philosophical discussions. This amendment, aimed at addressing
economic disparities, marks a shift from the traditional caste-based
reservation framework that sought to rectify historical injustices and
social inequalities. Former Justice Rohinton Fali Nariman has been
one of the prominent voices critiquing the amendment, raising critical
concerns about its alignment with the Indian Constitution, particularly
its potential conflict with Articles 46, 15(1), and 16(1). These concerns
highlight deeper questions about whether the amendment upholds
the principles of equality, social justice, and the Constitution’s basic
structure. This paper delves into the legal and constitutional foundations
of the EWS reservation, analyzing its alignment with the broader goals
of affirmative action in India. It further examines the implications of
excluding Scheduled Castes (SC), Scheduled Tribes (ST), and Other
Backward Classes (OBC) from the EWS category, raising questions
about its impact on the existing reservation framework. Additionally,
the Supreme Court’s divided verdict on the validity of this amendment
is critically evaluated to understand the broader ramifications of this
policy on social justice and equity in India. Through this analysis, the
paper seeks to provide a nuanced perspective on the challenges and
potential of the EWS reservation within India’s affirmative action
landscape.
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Introduction

In India, the concept of reservations was
originally introduced as a remedial measure
to address the deep-rooted historical injustices
and social inequalities faced by marginalized
communities, specifically Scheduled Castes (SC),
Scheduled Tribes (ST), and Other Backward
Classes (OBC). These measures were grounded
in the idea of social justice, aiming to create a
level playing field for communities that had been
subjected to centuries of systemic discrimination
and exclusion. However, the enactment of
the 103rd Constitutional Amendment in 2019
introduced a new dimension to the reservation
framework by providing a 10% quota for
Economically Weaker Sections (EWS) of society,
solely on the basis of economic criteria. This
amendment represents a marked departure
from the caste-based affirmative action policies
that have historically guided India’s approach to

reservations.

The shift to economic criteria has sparked
widespread debate, as it raises fundamental
questions about the very purpose and philosophy
of affirmative action in India. While some
view this policy as a progressive step towards
addressing economic inequality, others argue that
it undermines the traditional framework designed
to tackle entrenched caste-based disparities.
Critics contend that the amendment’s emphasis
on economic disadvantage, without considering
social and structural inequalities, may dilute
the essence of reservations as a tool for social
justice. This divergence in perspectives has fueled
discussions about the amendment’s legal validity,
its implications for the existing reservation
framework, and its compatibility with the core
principles of the Indian Constitution, particularly
equality and social justice. This paper explores
these debates, situating the EWS reservation
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within the broader context of India’s evolving
affirmative action policies.

Background of EWS Reservation

The EWS reservation, introduced through the
103rd Constitutional Amendment Act of 2019,
marked a pivotal moment in India’s affirmative
action framework. By inserting Articles 15(6)
and 16(6) into the Constitution, the amendment
created a provision for a 10% reservation
for Economically Weaker Sections (EWS) in
educational institutions and public employment.
This policy was a significant shift from the
traditional reservation model, which primarily
focused on addressing historical injustices and
systemic discrimination faced by marginalized
communities such as Scheduled Castes (SC),
Scheduled Tribes (ST), and Other Backward
Classes (OBC).

The primary justification for the EWS
reservation is the recognition of economic
disadvantage as a critical factor contributing to
inequality. Unlike the caste-based reservation
framework, which seeks to rectify centuries of
social exclusion and caste oppression, the EWS
quota aims to provide relief to economically
deprived individuals, regardless of their caste or
community. Proponents of the policy argue that
it reflects an inclusive approach by addressing
the needs of economically disadvantaged groups
within the upper castes, who were previously
excluded from reservation benefits. However, this
departure from caste-based criteria has generated
significant debate about its implications for the
broader goals of social justice and its alignment
with the constitutional vision. By focusing
exclusively on economic criteria, the amendment
raises critical questions about the adequacy of this
approach in addressing the complex interplay of
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caste and economic inequalities that characterize
Indian society.

Justice Nariman’s critique of EWS
Reservation

Justice Rohinton Fali Nariman has been a
vocal critic of the constitutional validity of the
EWS reservation introduced through the 103rd
Constitutional Amendment. He has argued
that this policy deviates from the fundamental
principles of social justice enshrined in the
Constitution, particularly in its failure to align
with key provisions like Articles 46, 15(1), and
16(1). His critique emphasizes that the EWS
reservation undermines the traditional framework
of reservations, which was designed to address
the historical and structural disadvantages faced
by marginalized communities.

Article 46, for instance, directs the state to
promote the educational and economic interests
of Scheduled Castes (SCs), Scheduled Tribes
(STs), and other weaker sections of society. Justice
Nariman points out that this provision embodies
the principle of social justice by prioritizing the
upliftment of those who have been historically
oppressed and excluded. By focusing solely
on economic criteria, the EWS reservation, he
argues, overlooks the entrenched socio-cultural
inequities that Article 46 seeks to address, thus
diluting its intent.

Similarly, Articles 15(1) and 16(1) of the
Constitution guarantee equality before the law
and prohibit discrimination on grounds such as
religion, race, caste, sex, or place of birth. Justice
Nariman contends that the EWS reservation
compromises this principle of equality by creating
a distinction based purely on economic criteria,
which does not account for the persistent caste-
based disadvantages that continue to define social
realities in India. In this context, he aligns with the
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dissenting opinion of Justice Bhatt, who observed
that reservations grounded solely in economic
criteria fail to acknowledge the deep-seated
caste-based discrimination that shapes access to
education, employment, and resources.

Justice Nariman’s critique extends to the
broader implications of the EWS reservation on
the reservation system as a whole. He warns that
this policy risks diluting the core principles of
social justice and equality, as it shifts the focus
away from addressing structural inequalities
rooted in caste to a narrower, economic lens.
This critique underscores the need for a more
nuanced approach that integrates both social
and economic criteria to address the multifaceted
nature of inequality in India.

Supreme Court judgment: a divided
verdict

In January 2023, the Supreme Court
delivered a split verdict on the constitutionality
of the EWS reservation introduced by the 103rd
Constitutional Amendment. By a 3-2 majority,
the court upheld the amendment, asserting that
it represented a permissible exception to the
principle of equality and did not infringe upon
the Constitution’s basic structure. The majority
opinion emphasized that economic disadvantage
constitutes a legitimate ground for affirmative
action, highlighting the need to address a form
of inequality distinct from traditional caste-based
discrimination.

However, the two dissenting judges raised
critical concerns, arguing that reservations
based solely on economic criteria violate the
foundational principles of equality and social
justice embedded in the Constitution. They
contended that the amendment overlooks
the entrenched caste-based inequalities that
affirmative action in India was designed to rectify.
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The dissenting opinion further cautioned that
the exclusion of SCs, STs, and OBCs from the
EWS quota undermines the inclusive ethos of the
reservation framework.

This divided verdict underscores the broader
debate about whether economic disadvantage can
be addressed in isolation or should be considered
alongside the enduring caste-based inequities that
continue to shape social and economic hierarchies
in India. While the majority ruling framed the
EWS reservation as a step towards acknowledging
economic deprivation as a distinct form of
inequality, the dissenting judges emphasized
that this shift risks diluting the established social
justice framework that prioritizes addressing
systemic caste-based oppression. The decision,
thus, reflects the complexities and challenges of
balancing economic equity with the principles
of social justice within India’s constitutional
framework.

Critical analysis of EWS reservation
Economic Basis and Social Justice

The EWS reservation introduces a paradigm
shift by focusing on economic disadvantage rather
than caste-based discrimination. While addressing
economic inequities is undeniably important,
critics highlight the intrinsic connection between
caste and economic status in India. Historically,
caste has been a determinant of access to education,
employment, and social mobility, making it
difficult to separate social and economic factors.
The traditional reservation system was crafted to
address systemic social disadvantages that often
go hand-in-hand with economic hardships. Critics
argue that isolating economic criteria ignores the
persistent caste-based oppression and structural
inequalities that continue to marginalize certain
communities. Consequently, by prioritizing
economic factors alone, the EWS reservation risks
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diluting the core objective of social justice, which
seeks to address multidimensional inequalities.

Impact on Existing Quotas

A contentious aspect of the 103rd Amendment
is its explicit exclusion of Scheduled Castes
(SCs), Scheduled Tribes (STs), and Other
Backward Classes (OBCs) from the benefits
of the EWS quota. This exclusion is grounded
in the assumption that individuals from these
groups already benefit from other reservation
policies and, therefore, do not require additional
economic-based affirmative action. However,
critics argue that this assumption overlooks the
reality that economic disadvantage is not confined
to upper-caste communities but is also prevalent
among marginalized groups. By excluding
SCs, STs, and OBCs, the amendment creates
a perception of inequity and undermines the
holistic approach to upliftment. This exclusion
also risks creating a hierarchy within the
reservation framework, potentially leading to
friction between communities.

Judicial Review and Basic Structure
Doctrine

The basic structure doctrine, a cornerstone
of constitutional law in India, prevents any
amendment that alters the fundamental
principles of the Constitution. Critics of the
EWS reservation, including Justice Nariman,
contend that prioritizing economic criteria over
social justice breaches this doctrine. They argue
that the Constitution’s commitment to equality
and justice is rooted in addressing systemic social
disadvantages, not just economic disparities. By
shifting the focus exclusively to economic criteria,
the amendment alters the essence of affirmative
action as envisioned in the Constitution.
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While the Supreme Court’s majority upheld
the amendment, stating that it represents an
exception and does not violate the basic structure,
the dissenting judges offered a counterpoint.
They asserted that the EWS quota dilutes the
Constitution’s core ideals by marginalizing the
importance of caste-based inequities, which are
fundamental to India’s socio-political fabric.
This debate underscores the need for a nuanced
understanding of the balance between economic
equity and the principles of social justice in the
constitutional framework.

Implication of EWS reservation

Social Equity vs. Economic Equity: The
introduction of EWS reservation has sparked a
debate about the balance between social equity and
economic equity. Social equity, the cornerstone of
India’s reservation policies, focuses on addressing
historical injustices and systemic disadvantages
faced by specific communities. These policies
have traditionally aimed to uplift marginalized
groups who have faced exclusion due to their
caste, social status, or historical discrimination.
Shifting the focus solely to economic criteria
risks undermining this foundational principle, as
it does not fully account for the entrenched social
inequalities that persist in Indian society. Critics
argue that while economic deprivation is an
important factor, it cannot be viewed in isolation
from social disadvantages, which continue to
play a significant role in limiting opportunities
for marginalized groups. Ignoring these factors
could dilute the original intent of reservations as
a tool for achieving social justice.

Political Implications: The EWS reservation
has notable political implications, as it is perceived
as catering to the economically weaker segments
of the upper castes, who were traditionally
excluded from reservation benefits. This policy
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has the potential to reshape caste dynamics in
Indian politics, as it appeals to groups that may
have previously felt left out of affirmative action
policies. By addressing economic inequality
among upper castes, the policy could lead to new
political alignments and alliances, potentially
shifting the discourse from caste-based issues
to economic concerns. However, this shift also
risks polarizing communities and complicating
the broader narrative of social justice. Critics
caution that this focus on economic criteria may
overshadow the historical context of caste-based
oppression, thereby undermining the broader
goals of inclusivity and equality.

Practical Challenges: The implementation
of EWS reservation presents several practical
challenges. One of the key issues is defining
and identifying “economically weaker” sections
in a clear and consistent manner. Without a
universally accepted definition or robust criteria,
there is a risk of misidentification and misuse
of the benefits. Additionally, the absence of a
comprehensive mechanism to verify economic
status could lead to discrepancies, with individuals
who are not genuinely disadvantaged potentially
benefiting from the quota. Moreover, ensuring
that the reservation reaches those who are truly
in need requires a transparent and well-regulated
process. Administrative inefficiencies and a lack of
clarity in implementation guidelines could further
exacerbate these challenges, leading to questions
about the policy’s effectiveness and fairness.

Recommendations and Conclusion
Revisiting the Amendment

To address the concerns raised about the 103rd
Amendment, a thorough review is imperative to
assess its alignment with the principles of social
justice and equality enshrined in the Constitution.
Policies aimed at tackling economic disadvantage
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must not operate in isolation but should account
for the persistent caste-based disparities that are
deeply entrenched in Indian society. Such a review
should ensure that the amendment complements,
rather than undermines, the existing reservation
framework, which seeks to redress historical
injustices and promote inclusivity. Policymakers
should consider refining the provisions to strike
a balance between economic criteria and the
social realities that continue to disadvantage
marginalized communities.

Broader Affirmative Action Policies

A more inclusive and comprehensive
approach to affirmative action is necessary to
address the multifaceted nature of inequality in
India. Instead of relying exclusively on economic
criteria, reservation policies should integrate
both social and economic factors to reflect the
complex interplay between these dimensions.
This combined approach would ensure that
the benefits of affirmative action reach all those
who face structural disadvantages, whether
rooted in economic hardship, social exclusion,
or both. Such policies would be more effective
in achieving the overarching goal of equitable
representation and social justice.

Judicial Clarification

The judiciary has a pivotal role in providing
clarity on the constitutional limits and scope
of reservation policies. Clear guidance from
the courts on how economic and social criteria
can coexist within the framework of affirmative
action is essential to prevent ambiguity and
conflicting interpretations. A well-defined judicial
interpretation of the Constitution’s provisions on
equality and social justice will help ensure that
reservation policies align with the foundational
principles of the Constitution. This clarity will also
provide a robust framework for future policies,
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minimizing legal challenges and fostering trust
in the system.

Conclusion

The EWS reservation marks a significant
shift in India’s approach to affirmative action,
highlighting the growing recognition of economic
disparities as a form of inequality that deserves
attention. However, addressing economic
disadvantage should not come at the cost of
undermining the foundational principles of
social justice, which focus on rectifying caste-
based and structural inequalities. A balanced
approach that acknowledges both social and
economic inequities is essential to create a more
inclusive and equitable society. By revisiting
the amendment, adopting broader affirmative
action policies, and ensuring judicial clarity,
India can uphold the principles of equality and
justice while addressing the diverse forms of
disadvantage that persist in its social fabric. This
balanced perspective will help in fostering a truly
inclusive society that aligns with the vision of the
Constitution.
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